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Dear Mr. Kimmel:

This responds to Licensee’s Request' for waiver and refund of the penalties for late
payment of Fiscal Year (FY) 2012 regulatory fees. For the reasons stated herein, we deny the-
Request.

Under 47 U.S.C. § 159 and the Commission’s implementing rules, we are required to
“assess and collect regulatory fees” to recover the costs of the Commission’s regulatory
activities,” and when the required payment is received late or it is incomplete, to assess a penalty
equal to “25 percent of the amount of the fee which was not paid in a timely manner.”
Specifically, our rule provides that “[a]ny late payment or insufficient payment of a regulatory
fee, not excused by bank error, shall subject the regulatee to a 25 percent penalty of the amount
of the fee ... which was not paid in a timely manner.””

! Email from Manning M. Kimmel, VI, Our Three Sons Broadcasting, LLP (mkimmel@wrhi.com) to
ARINQUIRIES (ARINQUIRIES@fcc.gov) (Sep. 17, 2013) (Request).

247U.8.C. §159(a)(1); 47 CF.R. § 1.1151.

247U.S.C. §159(c)(1); 47 CFR. § 1.1164.

“47CFR. §1.1164.



Each year, the Commission establishes the final day on which payment must be received
before it is considered late, i.e., a deadline after which the Commission must assess charges that
include the statutory late payment penalty required by 47 U.S.C. § 159(c)(1) and 47 C.F.R. §
1.1164, and additional charges of interest, penalties, and charges of collection required by 31
U.S.C. § 3717 and 47 C.F.R. § 1.1940. For FY 2012, the deadline for paying regulatory fees was
September 13, 2012.° We did not receive Licensee’s payments by that deadline, thus we assessed
the mandatory penalties, and when the debts remained delinquent, we-assessed the additional
charges. Indeed, Licensee’s payments were not received and credited until August 26, 2013.
Even so, Licensee requests a refund of the accrued penalties and charges of collection on the
grounds that the Commission used “an incorrect [post office box number in the] mailing address

[on a dunning letter that also included the physical street address] to which these notices have
been sent. The [post office box number] mailing address ... has always been [a particular number
different from] the incorrect [post office box] mailing address used[, which was an error that]
kept any notifications from reaching us. We have no explanation for how our mailing address
[box number] was transposed by [the Commission,] but trust [the Commission] will agree it was
an error which kept [the Commission’s] mailings from ever reaching I;Licensee]. Therefore
[Licensee] request[s] that accrued penalties and interest be refunded.”

When we evaluate such matters, we look to whether the Request petitioning for a waiver
of the statutory penalty and accrued interest, penalty, and charges of collection establishes the
existence of bank error or presents legal grounds or clear mitigating circumstances to waive
collection of the penalty. Licensee’s Request does not.

The Commission has repeatedly held that “[1]icensees are expected to know and comply
with the Commission’s rules and regulations and will not be excused for violations thereof,
absent clear mitigating circumstances.”’ As we discuss below, the Commission does not send
reminder notices by mail, so the absence of such notice is not an excuse. Indeed, beginning in
2009, the Commission provided ample notice that it would not be sending paper pre-bills to

regulatees.

For example, on May 14, 2009, the Commission proposed to mandate electronic filing of
regulatory fee information through the agency’s Fee Filer system.® The Commission explained
that, “[c]onsistent with [its] proposal to require mandatory use of Fee Filer ... pre-bill information
would be loaded into Fee Filer for viewing, but would not be mailed directly to the licensee via
surface mail.”” On July 31, 2009, the Commission released its order adopting these proposals,'®
and notifying regulatees that “because all pre-bills will be loaded into Fee Filer, once Fee Filer

5 See FY 2012 Regulatory Fees due No Later Than September 13, 2012, Public Notice, DA 12-1295 (Aug. 13,

2012).
. % Request. _

7 See Sitka Broadcasting Co., Inc., 70 FCC 2d 2375, 2378 (1979), citing Lowndes County Broadcasting Co., 23
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? Id. at 5973, { 20.
1 4ssessment and Collection of Regulatory Fees for Fiscal Year 2009, Report and Order, 24 FCC Red 10301,
10307-09, 1Y 18-27 (2009) (FY 2009 Regulatory Fees NPRM).



becomes c:»perationalf this will be the signal by which licensees can view their pre-bill
information online.”"’ Thereafter, the Commission issued a public notice informing regulatees
that use of Fee Filer was mandatory in FY 2009 and that “regulatory fee bills will no longer be
mailed to the regulatee, but can be viewed by logging on the Fee Filer.”'? Finally, on September
2, 2009, the Commission released a third public notice that “HARDCOPY BILLS WILL NO

LONGER BE MAILED BY THE FCC.”"

Similarly, in 2010, the Commission’s final order on the FY 2010 regulatory fees
reaffirmed that regulatees should “check[] the Commission’s website periodically beginning in
July” in order to “ascertain the fee due date, and receive instructions on how to access Fee Filer,
view their bill, and make a fee payment.”'* This notification was part of the Commission’s
increased effort to notify licensees that hardcopy bills will no longer be mailed."

Every licensee is obliged to make the fee payment by the deadline. Although the
Commission has waived late fees on a showing of good cause, neither the statute nor the
Commission’s regulations contemplates a waiver of or reduction in the late payment penalty
based on inadvertent failure to follow the Commission’s requirements or based on a particular
passage of time after the deadline within which the regulatee satisfies its payment obligations.
Indeed, the penalty for late payment applies even to situations where the deadline is missed by a
short peric:*d."S Furthermore, the penalty required by 47 U.S.C. § 159(c)(1) and charges required
by 31 U.S.C. § 3717 are not limited to situations where the failure to pay was knowing or willful.
If the penalty it is to be waived, it is “only in the most extraordinary circumstances,”’’ which
Licensee did not establish. Moreover, the Commission has “reject[ed] the contention that the size
of the penalty was disproportionate to the lateness. Congress mandated that an additional charge
of 25 percent would be assessed as a penalty for all late payments of fees required by Section
9.”!® Thus, we deny the Request.

' Id. at 10309, { 26.
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If Licensee has any questions concerning this matter, please call the Revenue &
Receivables Operations Group at (202) 418-1995

incerely,

#ae: Mark swphﬁAﬂv

Chief Financial Officer



